NO.SML-LB-1I(W- 243/18)/2020- O 2~
Office of the Deputy Commissioner, Shimla
District Shimla, H.P.

Dated  Shi |
himla I , January, 2021
To
The Registrar General,
Principal Bench, National Green Tribunal,
New Delhi.
Sub:- O.A No. 637/2018 titled as Sher Singh V.s Govt. of Himachal
Pradesh.
Sir, ;

The above case is pending adjudication before the Hon’ble
National Green Tribunal, New Delhi and the same has been fixed for hearing on 14-01-
2020. The Hon’ble National Green Tribunal had directed the undersigned vide order
dated 04-08-2020 that further report in the matter be furnished before the next date.

l. That in compliance to the directions issued by the Hon’ble NGT, vide this office letter
No.SML-LB-11(W-243/18)/2020-1202  dated  13-8-2020, the Ld. Divisional
Commissioner Shimla and the Sub- Divisional Officer (C) Kumarsain were requested
to comply with the directions issued by the Hon’ble National Green Tribunal on 4-8-
2020 within stipulated period. The copy of letter No 1202 dated 13-8-2020 is annexed
as Annexure R-1.

9. That in compliance to the directions issued by the undersigned, the Sub- Divisional
Officer (C), Kumarsain vide letter No. KSN- Reader /2019 -112 dated 7-01-2020 has
reported that the eviction proceedings qua the removal of the encroachment upon the
above said land has been initiated against Smt Banti Devi under H.P. Public Premises

Act. 1971 in case No. 42-11/17. The said case was decided on 03-08-2019 and Smt.

Banti Devi and all persons in occupation of the said land/premises or any part thereof

were ordered to be evicted.

3. That feeling aggrieved with the order dated 03-08-2019. Smt. Banti Devi filed an

Appeal No 157-2019 before the Ld. Divisional Commissioner, Shimla and the Ld.

Divisional Commissioner, Shimla has decided the said appeal on 28-9-2020. The

Appellate Authority has set aside the order passed by the Collector Sub- Division ,

ernment of H.P.

K umarsain with the observation that the owner of the said land 1s Gov

Scanned by TapScanner



and possession thereon was recorded of HPPWD, hence Nagar Panchayat Narkanda has
got no title or interest on the suit land. Moreover. the Ld Collector, Settlement Shimla.
Division Shimla-9 has also passed the order on 20-8-2019 in case No. 32/2019 titled as
Smt. Banti Devi V/S State of H.P. and others in the case related to correction of revenue
entry. In view of these observations, the case has been remanded back with the direction
to the Collector, Sub- Division Kumarsain to decide the case afresh by ensuring joinder
of necessary party(s), framing issues with respect to the defense and then passing a
detailed, just and reasoned order after affording reasonable opportunity of being heard
to all concerned as per law. The copy of order dated 28-9-2020 passed by the Ld.
Divisional Commissioner, Shimla is annexed as Annexure- R-11.
. That the Collector, Sub- Division Kumarsain has been directed to take further action in
the matter strictly as per the directions issued by the Ld Divisional Commissioner
Shimla vide order dated 28-9-2020 passed in Appeal No 157/2019 within stipulated
period.

Hence. the status report is submitted for the kind perusal

of the Hon ble National Green Tribunal.

mmissIoner,
Shimla, H.P.
: 4

Endst. No. As above:- Dated: January, 2021

Copy forwarded to:-

1. The Ld. Divisional Commissioner. Shimla for information please.

2 The District Attornev. H.P. Govt. Legal Cell, Himachal Bhawan Sikendra Road,
New Delhi. Chanakva Puri 110001 for information and he is also requested to

supply the copy of the above compliance report to the concerned, Panel Advocate

for NGT.

The Sub-Divisional Officer (C), Kumarsain w.r.t his letter No. 112 dated 7-1-2020

with the directions to comply with the order dated 28-9-2020 passed by the Ld

Divisional Commissioner Shimla in appeal No 157-2019 within stipulated period .

4 Sh. Munish Kumar (Advocate) Supreme Court of India, Panel Counsel for State of
Himachal Pradesh through e-mail id i.e. manishk791@gmail.com for information

please /
/

Deputy Commissioner,
Shimla, H.P.

P

d
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Personal Attention
Urgent National Green Tribunal Matter

NO.SML-LB.11(w.- 243 /18)2019- /262

8&10_&? of the Deputy Commissioner, Shimla
1Strict Shimla, H.P.

; Dated  Shim)a Max2019 |3 - 0 R- 200
0

Th-? Divisional Commissioner,
Shimla- Division, Shimla-2

Sub:- : : . -
O.A No. 637/2018 titled as Sher Singh Vs. Govt. of Himachal
Pradesh.

Sir.

The Consultant (Judicial) (N.G.T.) (P.B.) through e-mail dated
10-Aug. 2020 has intimated that the above case was listed before the Hon'ble National
Green Tribunal on 4-8-2020 and passed the following orders:-

"1 The issue relates to alleged illegal encroachment of the
Government land in forest area. On 28.09.2018, this Tribunal sought a report from the
Depury Commissioner, Shimla and the Principal | Chief Conservator of Forest, Himachal
Pradesh

2 The matter was last considered on 16.05.2019 in the light of
report dated 27122018 from the Deputy Commissioner, Shimla to the effect that
proceedings for removal of encroachment were pending. The Tribunal directed that the
pending proceedings be concluded at the earliest as encroachment of public land in forest
area was involved

3. As per report dated 31.07.2020 received from Deputy
Commissioner. Shimla, eviction proceedings were concluded before the 2 Sub-Divisional
Officer (Civil) under the provisions of H.P. Public Premises & Land (Eviction and Rent
Recovery) Act, 1971 on 3.8.2019 with the following order:

“Therefore. in exercise of the powers conferred on me by Sub-
Section (1) of Section 5 of the HP Public Premises and Land (Eviction and Rent Recovery)
Act 1971, 1 hereby order the said Smt. Banti Devi wife of Sh. Keshav Ram Bhardwaj,
resident of Ward No. 3. Nagar Panchayat Narkanda, Tehsil Kumarsain, District Shimla-
H P. and all persons who may be in occupation of the said premises or any part thereof to
vacate said premises within 30 days of the date of publication of this order and will shift
all materials/fixtures etc. Constructed over the land at its own cost. In the event of refusal
of failure 10 comply with the orders with in the period referred above. The Assistant
Engineer, National Highway No. 5 is directed to get the said premises vacated from the
respondent Smit. Banti Devi. In case any assistance is required he may approach the
rned Executive Magistrate/Police for taking necessary action. A copy of this order

conce
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% I hereaf
- redajter, evips: |
Commissioner, Shimilg aneg Viction order has been stayed by the

Proceedin '
"85 are still pending with the Divisional Com

3. In View missioner.

of the finding that there is encroachment of public land

Revenue Department H.: ;Oj Jt/h:j;)ti}:ziz;jj?;‘:;;i::i;:eih;;if: i: " C;Tmf o
, y e-mail.
A further report in the matter be furnished by the Deputy
Commissioner, Shimla before the next date by e-mail at judicial- 3 ngt@gov.in preferably
in the form of searchable PDF/OCR Support PDF and not in the form of Image PDF.
List again on 14.01.2021.”
In this context, you are kindly requested to take further action
accordingly so that the Hon’ble National Green Tribunal could be informed within the
stipulated period. The copy of order dated 4-8-2020 passed by the Hon’ble National Green

Tribunal in the above mentioned case is also enclosed herewith for your kind perusal and

further necessary action please.

Encl:- Copy of order dated 4-8-2020 Yours faithfully,

C Depfity Commissioner,
Shimla, H.P.
August, 2020 ¢

Endst. No. As above:- Ro3 - 06¢ Dated: | /

Copy forwarded to:- ‘
1 The Principal Secretary ( Revenue) to the Government of Himachal Pradesh for

information please. | | |
7 The Ld. District Attorney, H.P. Govt. Legal Cell, Himachal Bhawan Sikendra Road,
New Delhi, Chanakya Puri 110001 for information please.
3. The Sub-Divisional Officer (C), Kumarsain alongwith copy of order dated 4-8-2020

passed by the Hon’ble NGT in the above mentioned case for information and

necessary action so that the Hon’ble National Green Tribunal could be apprised

accordingly. |
4 Sh. Munish Kumar (Advocate) Supreme Court_ of Indi _
Himachal Pradesh through e-mail id i.e. manishk791@gmail.cG

please

a, Panel Counsel for State of
for information

De Oommissioner,
Shimla, H.P

g *
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43(!”,__‘3”_,“ YT 2 noomies

o oM
'l\‘. *c
RIESTRTR NIl 1] p toner, Shumla

I Dated  Shiml 2 D —_—
Lo “ 1 Cember, 2020

Fhe 1y IStona] ( OMNISSION e

SNhitin .
him . RIRNINTIYY Nhimla-2
Qllh:' (" \ \
A\ N | - : ]
. 0. 03772018 titled us Sher Singh Vs. Govt of Himachal
rades)y '
Nir

In continuation 1o

4 31RY,/90 | this office letter No SML-LB-1I ¢ W-
-+318)72019-1202 dateg 13-8-2020 on the

subject cited above.

7 In this context.

; ) s requested that the above case was listed
before the

Hon® At ~ -
S ble National Green Tribunal on 4-8-2020 and the Hon'ble NGT passed the
A/ 7° tcllowing orders:-

I. The issue relates 1o alleged illegal encroachmen: of the
Government land in forest area. On 280.09.2018, this Tribunal sought a report tron: the.

Deputy Commissioner, Shimla and the Principal Chief Conservator of Forest. Himachal
Pradesh.

2. The matter was last considered on 16.05.2019 in the lick! or
report dated 27.12.2018 jfrom the Deputy Commissioner. Shimla to the effecr rhai
proceedings for remaoval of encroachment were pending. The Tribimal direcred thatr the
pending proceedings be concluded at the earliest as encroachment of public land in 1orest
area was involved.

3. As per reporl dated 31.07.2020 received from  Depun
Commissioner. Shimla, eviction proceedings were concluded before the 2 Sub-Diviviom!
Officer (Civil) under the provisions of FL#. Public Premises & Land (Eviction and Rent
Recovery) Act. 1971 on 3 8 2019 with the following order: |

“Therefore. in excrcise of the powers conferred on me by Sweh-
.;'(’('tirm (1) of Section 3 of the 1P Public Premises and Land (Eviction and Rent Rf'ccm‘!‘t
Act, 1971, 1 hereby order the caid Smt. Banti Devi wife of Sh Keshay Kam ““”"f"h"."'
resident of Ward No 3. Nagar Panchavat Narkanda, Tehsil Kumarsain, District Mg

: . apt, N f !"‘
PR oY pwart Hhered
v b B1n oseeunali cvetidd premuses or anyy

; _ gl shigt
\ ' . ,r{f‘l’ ‘t"‘, 1] ’f :
vacate said premives within 30 days of the date of publication of rhiy

cost, I the eve
lhe Jysisrani

714 (!‘, f{.'f:”‘lf,
all mmcriaI.'.;yi,\'fun'.x cte. Constructed over the Jirraed aatt ity onwnd
a . 2 i """-

. = = 4 R z . A '_ -’f" H'I'MM'! r‘lf‘?:‘rl "! ‘:h(
of failure to comply with the orders with n (e f : _
e \ yacated from rhe

. . g ; - s vaiid premise
Enpincer. National Higlhway No. § is directed 1o get the sail | oach the

; —— nired he may app
respondent St Bunti Devi. In case any assistance iy requiri d
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. ’ i 1 ‘y et 1 '
concerned Executiy, » fugr's!ratv/l’al '
ice

be sevr 1o the petitioy,,.

for tukin g necessary action. A copy

Fas well o, / Qf " e
¢ resp ’ o i ;
Poned N fon n;;,,]lam.(,-n!uium and L'(H)!]J/Hmc'(' .

» * r{l”,i(.'r Mhdased.ia
Commissioner, T enction ordey fras been stayed by the Divisiongt

) : 1 "_’ ' 5 § . '
Commissioner. dings  are still - pending  with  the Divisiong)

| of the find
and that too in Violation of the o
J the F

that there is encroachment of public tund
ore
observe that public

1.5.! o ry ] ( 8 ‘ i 4
quires ”KH fhl'f pe

ditiously: disposed ofw

INterest re

Authority qre expe nding proceedings before the Appellare L

ithout any further delay.
A copy of this order be

sent 1o the Additional Chief Secretury '
Revenue Department, 1 p and the . |

Divisional Commissioner, Shimla by e-mail !

A further report in the matter be furnished by rthe Depun

. Shimla before the next daie by
m the form of scarchable PDF

Commissioner
- e-mail at judicial- 3 ngt@gov.in preferably

'OCR Support PDF and not in the form of Image PDF.

List again on 14.01.202].”

R— R )
You are, therefore, requested to send the latest status of the case

/Appeal No 157/19 titled as Banti Devi Vs State of H.P. and others immediately so that the

Hon'ble National Green Tribunal could be accordingly informed within the stipulated

period.
Yours faithfully.
?
L
Deputy Comymissioner.
[/ Shimla, H.P.
|
: | December, 2020
Endst. No. As above:- 213)-33 Dated (’/ -

T S | 0= : j
Cop) tF;;“ d:ii;jittitwml Chief Secretary ( Revenue) to the Government of Himachal Pradesh
g ¢/ S '

I

(or information plcase.

| : 1.4 Y oad.
The Ld. District Attomey., H.P. Govt. Legal Cell, Himachal Bhawan Sikendra Rox

3 Il\l‘lt I'j;]hih(wh_makwi Puri 110001 for information please. P
{CW LI, ) e AVE © Y. SO » directions 10 sen e

2. The Sub-Dix'ismnul Officer (C). Kumarsain with the directions 1« ot Hon'ble

- . ) # L] o -(} [
11‘ the uho‘»'t‘: case :l]tmﬂ\\'ﬂh I'EIL‘\‘EUH !‘E‘C(’er \\’llhl!l three du}:» Y
statis C - ‘ ) <’ | |
NGT could be apprised accordingly.
O rm;issinﬂﬂ'-

L€
Depul) Shim"" H.P

2
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Appeal No,

Date of :
157/2019 Instit

utio
16-08-2019 | .

Date of Decision.
28-09-2020

smt Banti Dev; W/o Sh

Narkanda, Tehsil Kumg E\-.(:Sha.\' Ram R/o Ward No. 3, Nagar Panchayat,
oty arsain, District Shimla (HP) through GPA Holder Sh
................... Appellant
Versus
Nayp

Ay F’ ) "R . . .
t %'1 anchayat, Narkanda. Tehsil Kumarsain, District Shimla (HP) through
IS SCCretarvy

R A A Respondent.

Appeal under section 9 of H.P. Public Premises & Land
(Eviction and Rent Recovery) Act 1971 against the order |

dated 03.08-2019 passed by Ld. Collector, Sub Division,
Kumarsain, District Shimla (HP) in case No. 42-2/2017.

COUNSELS:

For the Appellant Sh Mohinder Verma, Advocate.

For the Respondent >h. Han Kapoor, Secretary, Nagar Panchayat
Narkanda

ORDER

This order shall dispose of the present appeal preferred by Smt. Banti
Devi W Sh Keshav Ram R/o Ward No. 3, Nagar Panchayat,
Narkanda, Tehs:l Kumarsain, District Shimla (HP) through GPA
Holder Sh. Rupesh (hereinafter referred to as the appellant) against
the order dated 03-08-2019 passed by Ld. Collector, Sub Division,

Kumarsain, istnct Shaimla (HP) (hereinafter referred to as the Ld.

Court below! 1in case No 42-2/2017 under section 9 of the Himachal
Pradesh Public Premises and Land (Eviction and Rent Recovery) Act,
)T |

197 1 (heremnafter referred to as the Act)

Com SML-Appesi Mo 157 /201G wrder-dt 2R-09-20720 Page 1 of ) 1
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5.3 E;ricf facts of t)
S Ol the cas ' nit
S€ are that a case No. 42.2/2017 was mtally

) & msututed before | p . |
-d. Collector. Sub Diision Rampur under Sections 4

& 5 of the Him
achal Pradesh Public Premises and Land (Eviction and

Rent Recove Ac '
ct, 19 - -
ry) 1971 but subsequently on creation of new Sub
Division at K i 4
U Kumarsain, it was transferred 1o Collector, Sub Division
Kumarsa, 1de  inte 7-07-2017
ursaim  vide mtcrluculor}' order passed on 17-07-2017  for

mibiating further pProceeding as the suit land was situated within the

jurisdiction of said newly created Sub Division. Notice under Section
4 (1) of the Act was 1ssucd on 00-12-2016 and was properly served
upon the appellant Vide said Notice the appellant was called upon to
show causes for makimg unauthonzed encroachment on Government
land compnised in Khasra No @-13/17\: measunng 162-50 5q. mcters
situated 1o revenue estate Narkanda, Tehsil Kumarsain on or before
03-01-2017 either in person or through authonzed representative
i Vo

fauhing which an order of eviction shall be made ., The appellant did not
appcar on 03-01-2017 despite of proper service and hence was
procceded ex-parte. The appellant filed apphcation for setung aside
ex-parte order dated 03-01-2017, but Ld. Collector, Sub Division
Rampur did not decide the ex-parte issue, however, passed an order '

for fresh demarcation of encroached land. Afterwards, the proceeding

commenced before Ld. Collector, Sub Division Kumarsain where the

appellant through her General Power of Attorney and her Advocate
filed a detailed reply. Ld. Collector, Sub Division Kumarsain after
hearing arguments put forward by the parties, going through the
record of the case and taking into consideration the statement of Smt
Banti Devi came to the conclusion that present appellant Smt Bant
Devi failed to produce any documentary proof to establish her title

over suit land, as such she was held to be in unauthorized occupation

Do Com. SML-Appenl No. 157 /2019-order-dt.28-09-2020 Paye 2 of 11
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- . ’ a ’
ot.sudlt 1inope:ty Whereupon Roe Sthucture gg well as parking was
lr::df-' ’:lthmll having any right, tige and Mterest of any kind on suijt
u d- Slhremm» the order of CVICtion i passed  on 03-08-2019

e | bt L
f 30r cction S of the Act o vacate the Stid premises within g period
Z. .days of the date of Publication of the order ibid with (he

irect 311 |

rections to shift g1y materials/ fixtures cle constructed over the suit

land at itg Own cost

In the eve ' vof : ‘
eevent of refusal, the Assistant Ingineer,

National Highway No-5 was direc
_/_,..--
X 3.)Feeling agor; .
D & aggrieved of the gajd order passcd by Ld. Court below, the

appellan - :
—RP\ipTCfcrlcd the present appcal on the [ollowing grounds:

(1) f’hgt the order of the Ld. Court be

Junisdiction, hence the same s required to be set aside

(1) That Ld. Collector below has initiated proceedin nst )

ungs agamst the

present appellant with the allegation that she had cncroached
ypon the Government land comprised in Khasra No. 413/ 1 which
ts recorded in the name of HPPWD. The present appellant was
served with show cause Notice in respect to said land. A detailed '
reply to Show Cause Notice was submitted by the present
appellant before Ld. Court below whereby it was specifically
pointed out that the respondent hus no Iocqg_ﬁt_ggg_!_i_tu Jile. case in

- ———— =

respect (o said land as the same was recorded in the name of

ted to get the said premises vacated.

low is illegal, wrong, without

ﬁ;@ Therefore, the proceeding initiated _against the present
appellant is not maintainable being._based_an_ wrong revenue
entries. —3,

(it1) That the present appellant is permanent resident of village
Narkanda and is having landed property abultting to Khasra No.
413. The construction was raised in the year 1980 in which all the

I essential amenities were sanctioned by the competent authority

after completing all codel formalities. The land of the appellant has
never been demarcated by the respondent and the proceeding has
been initiated merely on the basis of presumption. The area of
revenue village Narkanda was under settlement during said
proceeding. The record was nol prepared correctly and hence the
present appellant has preferred an application before Ld,
Settlernent Officer, Shimla for correction of revenue entries.

(iv) That the Ld. Court below had not dealt proceeding as per law. No
issues were framed despite of filing application by the present
appellant in this regard. The present appellant had also nol been
heard properly and has been condemned unheard. The present
respondent had moved application for the withdrawal of
proceecding with the submission that they have no nght, title or

Yiv.Com.SML-Appcal No.157/2019-order-dt.28-09-2020 Pape 3 o
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interest in the
name of p, Present matter g« the suit | rded i
. D. Ld. Court below (fi and was recorded in the '
ISm

order dated 24-07-20] 9 wit issed the said application vide

respondent. Ld Count b
which day entire
checkup. None
server,

(v) That on 01-08-20] 9

‘ elow issued Notice for 01-08-2019 on
Jamily was out of station with respect to medical
vas present at home as per report of process

the case was taken up and the present
appellant was ;.1r0cc¢-qed_c£punc legally and wrongly wgnonng
the report of process Server.ﬁ-O_rr 01-08-2019 wi!nessés were
eéxamined and the case was fueed for 02-08-2019 for arguments. |
Arguments were heard and case was fixed for 03-08-2019 for l
order. Ld. Court below did not pass any order on application filed /
by the present appellant for setting aside ex-parte order though

the reference of filing application was recorded in the Zunni order. |
The conduct of the Ld Court below shows that the proceeding was .

inthiated in a blased manner

(i) 1_’“{.&_‘{.”” order c:(.;:t-u;cii-rga-zoxgﬂ. the present appellant was
held an encroacher on land compnsed 1in Khasra No. 413/ 1,
413/2 and 831/ 1 Whereas the present appellant was served‘by
the Ld Court below for making encroachment only on Khasra No
413/1 It s strange as to how it was concluded that Khasra No.

g —

413/2 and 831/ 1 were also occupred unauthornzedly. The present

appellant has not occupied “any land unauthonzedly which
belongs to Nagar Panchayat Narkanda, Tehsil Kumarsawn, Distnct
Shimia

That there was no evidence on the part of respondent to prove that
the presen! appellant has encroached upon the land of
The demarcation of Field Kanungo has never been
;wxrh law and the demarcalion was never

{wit)

respondent
proved in_accordanc

e = — =— -

conducted _in the presence 0f appellant.  Merely exiubiting of
document does nol prove the same. Ld. Court belotr has thus
committed various illegaliies and irregulanties (n the present
maiter. The present respondent has failed o explain as to why the
concermed Kanungo was not examined who has alleged that the
land in question was demarcated on the spot, though there 1S no

proof of legal demarcation. Therefore it has been prayed to allow

the };resen: appeal and case be remanded back to Ld. Collector

with the specific directions to frame the issue with respect to the
defense and also give the proper opportunily in the interesl of
justice and fair play. .

4 Notices were issued to the parties. The record of the Ld. Court below

- e —————y

d The arguments put forward by the Ld. Counsels for

was requisitione

Com SML-Appeal No 157 /2019 -order-dlL 28-09-2020 Fage 4 of 11

Scanned by TapScanner



the parties w '

¢re heard gz |
€ngth. The g Counsel for the appellant

lcd upo
Pon the groyngs of appeal and argued that

. R : the Case before Ld. Court Dbelow. As

PEr revenue ent My > whicn
Iy, the suit lang belongs to HP PWD ‘Wwhich was not

arrayed 4s nec ‘
Sz cssary Party. It was further argued that a case for

. ————

correction of
révenue entry was also under tna] beforc Ld. Collcclor

e §

—

Sett]
( ement) Shlmla In respect of the suit land which stands decided

in fav | -
our of the present appcllant and the mutation of the land also
stands attes

sted in _he__r__[@ggqr, Therefore, it was prayed that the

present appeal may be allowed and the case may be remanded back

to Ld. Collector Sub Division Kumarsain for _deciding it_afresh after

impleadin% HP PWD as necessary party. Whereas representative

appeared on behalf of Nagar Panchayat Narkanda admitted the fact
that the suit land does not belong to Nagar Panchayat Narkanda,
rather 1t be_I;ﬁés to PWD (NH) It was thus prayed to implead the PWD
as necessary party in the instant case.

5. Case file of Ld. Court belnw was perused. It reveals that a petition/

;:?:,;\ compla{_nt was filed by Nagar Panchayat Narkanda through its
1%_ Secretary nitially bcfor_e Ld. (E_olleclor Sub Division Rampur on 21-10-
-:/, 2015 under Section 4 & S of the Act contending thereby that the

:';5 present ap[;tf_l_l_‘anf had encroached upon the Government land

comprised in Khasra No. 413/1 measuring 162-50 sq. meter situater

e T

in revenue estate Na.rkanda. The prescnt appellant had constructed

—

F'h-.‘

shop thcreupon unlawfully It was thus prayed that unauthorized

—

possession of the present appellant may be ordered to be evicted from

Khasra No. 413/ 1.
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S¢ No. 42-2/2017 was re

6. On the basi of said Petition
’Cltion, ¢y

before Ld. COllcuUr' Sub Di pistered

1S1on Ran '
N Rampy, under Sections 4 & § of the

Act. Notice 3
ouce wasg ISsued on @

9-12.901¢ -
- J-12-2016 by Ld. Collector g per
requirement of

Provisions ¢ ‘
15 contained under Section 4 (1) of the Acl

thereby calling
: INg upon Sy banti -
B upon Smit. Bant; Devi to show causes for encroaching

pon the Governmmes
mvernment land  comprised in Khasra No. 413/1,

measuring 162-50 Sa et -
g 162-50 (. meters unauthorizedly on or before 03-0]-
20] : ‘ 5 ' Q
/ cither in person or through an authorized representative failling

which she will be proceeded against. On 03-01-2017, the appellant

was not present despite proper service of Notice and hence was
procecded ex-parte. On said date, a joint representation was also
presented to Ld. Collector with the prayer that re-demarcation needs

to be ordered. The prayer made was allowed and it was ordered to get
fresh report from field agency. Ld. Collector Sub Division Rampur did
not receive report from field agency till 17-07-2017 on which day the
case was ordered to be transferred to newly created S,l;lb Division,
Kumarsain.

7  Ld. Collector Sub Division Kumarsain took up the case first time on

X 11-01-‘20191 on which day case was adjourned for filing reply to

petition by present appellant for 22-01-2019. On 22-01-2019, the
present appellant filed reply vide which 1t was primarily contended

that the Nagar Panchayat Narkanda has no locus-standi to file the

present petition as it had got no right, interest or title upon the land
in question. It was asserted further that the suit land was situated
abutting to the land of present appellant and their boundaries were
2/ common on spot. No proper demarcation was conducted by
competent revenue officer and hence, case filed by the Nagar
Panchayat Narkanda had lost legal sanctity. Asserted further that the

(11
Div.Com.SML-Appeal No.157/2019-order-dt.28-09-2020 Page 6 ol

Scanned by TapScanner



cons

L

traction of Present appe

Wt was quite o1

and hence canr

an application had been 1.
bCLﬂ [llﬁ‘d by present

appellant before Ld. Collector
(Settlement) Shim]

d under
der Section 38 of the H.P. Land Revenue Act

, C‘Ct ' . l

rese sl - | .
% nt proceedings need to be kept in abeyance till the final

adjudication of correction case by Ld. Collector (Settlement) Shimla.
Copy of reply was delivered to present respondent to file rejoinder, if
any.
8. Present respondent filed rejoinder on 03-03720 19 which was taken on

record. It was contested thercby that the Nagar Panchayat Narkanda

was competent and authorized to initiate such proceeding in view of

o

Panchayat Narkanda as.p order of Financial_gommiisioggr to the

Govt. of H.P. Since Nagar Panchayat Narkanda is recorded in the

__F___.-——'-"'_‘___,_.-—-:-_‘ ——
N — i
-

possession of land in revenue record and the ownership of the land is

T m—— e ——

the fact that land is shown to have been transferred to Nagar

——

. the name of Statec Government, as such it was within its statutory
j—

.
s e —

rights to file such E:c:mplaint/ pctition_ ‘for Linitiatmgi eviction proceeding

————

O ——
-_—

against encroacher. In regard to issue of demarcation, it was

contested that land In question was demarcated by the Ficld Kanungo

mand

Kotgarh way back 1n the year Novembex(‘ = the demarcation

—_—

conducted had never been challenged till date. The demarcation so

.___.-—-—"-__—-_

conducted was well within the knowledge of present appellant as she
was present on the day on which the demarcation was carried out on
spot.

9. Further perusal of case file reveals that the present appellant had

filed an application under Section 10 SLCPC for staying the

proceeding pending for adjudication in view of the fact that a case for

Div.Cormn.SML-Appeal No. 157 /2019-order-d1,28-09-2020 Pape 7 of 11
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ane fathinye
L which it would cause prejudice

1o the 1yt
- ; irzt"h - L LN AR
t ol Preasent appellant ' -
‘ 1Y Casce it 1y found 1in Correction

.

| | "

Proceeding th,
. that the property in question belongs to her In rephy to

siud  apphcg 3 - *
pPphcation,  Napar Panchavat  Narkanda  contested that
provisions of Section 10 CPC were not .1ppluu!3!r in the instant

matter. Such provisions of Section tnd arc apphcable only i Cival

—

Courts. Morcover, had any such apphcation been filed tor correction
before Collector (Scttlement) Shimlba, the present appcllant would

nave pmcurcd stay order o1 fatn}.'::m the cviction pro<ecding Ldd

up the applicaton for consideration on 16-03-20219 un

Collectarn took

il
' w

which day same was dismissed with the observation that application

(or the correcuon of revenue entries was filed alter mtating the
T — e p— 0

——

eviction proceeding. ©)
ion procece s .

10.An apphicaton to implead HPPWD

as party in the proceeding and also

o direct Tehsildar/ Naib Tehsildar to demarcate the land in gquestion

e ¥ " o N ‘ ¥ s U ; Yy
was also filed before Ld. Court be It.)u: This apphcation was taken uj

for consideration on 11-04-2019 on which day the Case was fixed for

allv 1t was deaded

16-04-2019 for hhng reply to said apphication. Fmn

L ¥ L] . L ) ) - » g Y .a‘ ! l "I
on 24-07-2019 on which day arguments ol the parties were heard ¢

——

-~ said application and also on apphcation filed by Smt. Bant Dew for

! ' ' | * 1t was corderec 1at the
staying the procecdings 1n this case. It was ordered

applicauons filed cannot be allowed at this stage of the casc and

hence, both the applications were not allowed.
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Fi 1 Further perusal of cuse file reveq ‘
18¢ wvea

ot cati
hat ap application was alsg fjled

45 -I). 2 a1
on 24-07-2019 witp the prayer (1 Nayg

v Panchayat Narkanda had

passed a resolution No. 418 on

I - e Va
29 05-2019 resolving thereby that the

-

disputed land doe
E8 not belong (o Napar Panchayat and as such Nagar

Panchayat g
should bLe /e *
be allowed (o relrain from eviction proceeding. In

view of said resolut; |
csolution, it was prayed (o allow the complainant 1.¢

Napgar P - : ¢ ls . ,
gar Panchayat Narkanda to withdraw from eviction procceding in
the interest of justice. The application was taken up for consideration

and for order on 24-07-2019 and was pot allowed.

e ——
T
—_— e ——

12 .During the pendency of the case/ appeal before this Court the present
appellant has brought on record Lhe copy of decision passed by Ld.

Collector (Settlement), Shimla in correchion casc No. 32/2019 on 20-

0R-2019 alongwith copy of Mutation No. 238 of revenue estate NAC

Narkanda attested on 23-09-2019 by A C. lind Grade, Kumarsain in

pursuant to sad correction order. It reveals [rom the perusal of the

order dated 20-08-2019 that the prescnt appellant Smt. Bant Dewi

has got ownership oul the land comprnised in Khasra No. 413 denoted

by Khasra No 413/) mcasuring 45-75 Sq. Mtr. The said order of

correction also stands implemented by attesting Mutation No. 238,

Moreover, a letter dated 13-08-2020 has also been received from Ld.

Deputy Commissioner, Shimla together with a copy of order dated 04-

08-2020 passced in OA No. 637/2018 by Hon’ble National Green

Tribunal, New Delh! with the prayer to adjudicate present appeal filed

against eviction order dated 03-08-2019 of Ld. Collcctor Sub Division

Kumarsain so that status rcport could be filed before National Green

rribunal well before next date of hearing on 14-01-2021. The copy of

letter together with its enclosurces have been allowed to be placed on

case file of this Court.

9-2C Page 9 of 1
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13.1n view of discussion b

i & o
Ove, it is manifegt

by Navar Panchavat N - Hled
~ WAl Narkand,
» i ”H‘Ol]t‘i 1Ite O
belaw which w B e Secretary before Ld. Coyry
N WAS Pepistored b s,
Qistered mninally before Ld. Collector Sub Divisi
Retopar. o . hvision
. OMWeVver \  rae _
» the case was Subsequently transferred to Ld

P. il‘]l:‘lll 4‘_] . ] n t L]
z L } \Pi\:l\all .‘ * H \ C[ 4 - ¥ [

land as 1}

. S the owner of

T el .£. . Ul___l_l ¢ ’ N ;
o icland was State of H.P. and possession

e e e e i o

thereon was re
' 15 i o B 3 p ! : - -

appellant contended the 1ssuce of locus standi before Ld. Court below.
Moreover, during the course of proceeding before Ld. Court below, .
Nagar Panchayat Narkanda has taken different stand. It, vide
rejoinder filed, has taken the plea of transferring of title of suit land in
its favour by Government as such having statutory right to file
petition/ complaint. However, 1 subsequent proceedings, 1t has
desired to refrain from the proceedings in view of having no vald title

over the suit land. Afterwards, when an application for arraying PWD

—

-
as necessarv party in the proceeding was filed chfore Ld. Court below

——

S

statute. the same was not allowed wvide

under relevant provision of

-

order dated 24-07-20109.

e ——
i

| am of the considered opinion that this

action on the part of Ld. Court below was erroncous. Since PWD was

recorded in the possession of the suit land, as such it was having

ry title over the suit land"The application filed for

valid and statuto

- arraving PWD as necessary party should have been considered and

allowed to pass a legal order. Ld. Court below failed to do so, as a

result of which order passed on 03-08-2019 by Ld. Collector Sub

Division Kumarsain is suffering from this infirmity and thus the same

does not sustain in the eyes of law. Moreover, Ld. Collector

(Settlement), Shimla Division, Shimla-9 has passed and order dated

¢ 100l 11
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'ji"‘U Bls! 2019 1 case NO) L’ 2019 titled St it [ )evi Ve State of

thimachaol Pradesh on the matter of correction of revenue entry Thus
;_ugr(:mm’, with the .\ll’,llllll‘l]l.'./ Asherlions Lt forwatd Uy the |1
Counsel for the appellant and also i view of the order of correction
passed by Ld, Collector(Settlement) Shimlia on 2008 2019 0 caoe T
32/?—01{_-_’. the appeal filed 15 allowed and the order daoted (.2 05 L0 1%
passed m o case Noo 42-11/2017 1y set amide and the cane s remandec

back to Ld. Collector, Sub IDivision Kumiarsiun wath the disections teo

decide the case afresh by ensunng jomder of necessary puartyis),

.. R

framing, the ssues with respect to the defense and thien pasaang

——
"_.'--—-“ = . B T —— R+ i m— G i

detalled, just  and  reasoncd order  after affording  reanonable

T ——— i S RG] iy

-

opportunity of bemyp heiard to all concerned ans per Jaw Mincellanirous

|

. E— e e o S— R e —— — T - -

ilpp]ic:nliml(:;], i any, :;hull stand disposed of accordmply .

—— — —
— S i g, it S S S SR e L

A Copy of this order be placed on the case file of the Ld Court
below and entire record be returned to Lower Court and further o copy
of the order be also sent to Ld. Deputy Commmssioner, Shunlia with

reference o his letter dated 13-08-2020 for ling status of the case

v before Hon'ble National Green Tribunal, New Delln

The case file of (his courl be consipned to Record Room after due

completion.

Announced,

( G. K. Srivastva ) IAS
Commissioner,

Shimla Division, Shimla-2.
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Registered

Endst. No. Pb/ZO-L.HS-? Dated: 3D / 001 l’lm_:D
Copy of order dated 28-09-2020 passed in case No. 157/2019 by Ld. Divisional

Commissioner, Shimla Division. Shimla-02 is forwarded to following for
information and necessary action:-

1. The Deputy Commuissioner, Shimla with reference to his office letter No.
NO SML-LB-11(W-243/18)/2019-1202 dated 1:-G8-200

o W

\

_ he Sub Divisional Collector (SOM | Kumarsain, District Shimla, H.P. together
with their office case file No. 42-11/17 containing 282 pages.

&’ (“?/!
( ,DD

a0\

Pl

Naib Tehsildar (Peshi) to
Divisional Commissioner,
Shimia Division, Shimla-2.
#h. No.0177-2623759.
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